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The Department of Health published guidance in the handbook on staff
involvement. The handbook is available at:
www.dh.gov.uk/en/Publicationsandstatistics/Publications/
PublicationsPolicyAndGuidance/DH_4071622.

The best-performing organisations have staff who are engaged with their
employer and motivated by the work they do. To recognise the achievements
of these employers and accelerate sharing of good practices, the Department
of Health is working with key partners to ensure that annual competitions
identify the best employers. For example, the HSJ 100 awards in 2010
feature categories relating specifically to the staff pledges.

The Department of Health has commissioned a long-term research project

to give more information on the experience of NHS staff at work. This is based
on both analysis of the NHS staff survey data that has been recorded over time
and primary research within NHS organisations. Evidence from this research
will be published to support organisations and employees to improve.

The NHS Gateway will be developed as a portal on which to search for the best
available guidance and evidence. It will enable staff to access key information
resources (such as NHS Mail, Electronic Staff Record and the National Learning
Management System) through a single set of login credentials. The Gateway
can also be personalised by staff and localities to suit their requirements.
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Appendix

There are five rights covering access to health services:
Right

“You have the right to receive NHS services free of charge,
apart from certain limited exceptions sanctioned by
Parliament.”

(Section 2a of the NHS Constitution)

Source of the right

Part 1 of the NHS Act 2006 sets out the primary duty on the Secretary
of State to promote a comprehensive health service and to provide or
secure the provision of services for that purpose. The section goes on
to state that those services must be provided free of charge (unless
charges are expressly provided for). The requirement to provide services
free of charge applies in particular to hospital and community health
services (services provided under Part 3 of the Act).

For primary care services, including GP services, the legislation
that governs the arrangements (under which those services are
commissioned by primary care trusts) does not generally permit
the charging of patients (sections 83, 99, 115 and 126 of the NHS
Act 2006).

There are a number of exceptions to the general prohibition on
charging. In particular:

e prescription charges — section 172 of the NHS Act 2006 enables the
Secretary of State to make regulations imposing prescription charges
(National Health Service (Charges for Drugs and Appliances)
Regulations 2000);

e dental charges — section 176 enables the Secretary of State to make
regulations imposing charges for dental services (National Health
Service (Dental Charges) Regulations 2005); and

e charges for overseas visitors — section 175 enables the Secretary of
State to make regulations imposing charges where certain non-UK
residents receive NHS services (National Health Service (Charges for
Overseas Visitors) Regulations 1989).
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“You have the right to access NHS services. You will not be
refused access on unreasonable grounds.”
(Section 2a of the NHS Constitution)

Source of the right

Legislation on discrimination makes it unlawful for a public authority
in the exercise of its functions, and for persons (including public
authorities) providing goods, facilities or services to the public, to
discriminate on specified grounds (subject to exceptions). In particular,
the following discrimination is unlawful:

e discrimination on grounds of race — sections 19B and 20 of the Race
Relations Act 1976;

e discrimination on grounds of religion or belief — sections 46 and 52
of the Equality Act 2006;

e discrimination on grounds of gender — sections 21A and 29 of the
Sex Discrimination Act 1975;

e discrimination on grounds of disability — sections 19 and 21B of the
Disability Discrimination Act 1995; and

e discrimination on grounds of sexual orientation — regulations 4 and 8
of the Equality Act (Sexual Orientation) Regulations 2007.

Furthermore, primary care trusts, NHS trusts and NHS foundation trusts
must act in accordance with administrative law, i.e. their policies and
decisions must be in accordance with their statutory duties, be
reasonable and procedurally fair. In addition to the legislation on
discrimination, therefore, it would be unlawful for those bodies to
refuse access on unreasonable grounds.
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“You have the right to expect your local NHS to assess

the health requirements of the local community and to
commission and put in place the services to meet those needs
as considered necessary.”

(Section 2a of the NHS Constitution)

Source of the right

The legislation under which primary care trusts commission services
requires them to provide or arrange for the provision of services to such
extent as they consider necessary to meet all reasonable requirements
(sections 3, 83, 99, 115 and (with some differences) 126 of the NHS
Act 2006).

“You have the right, in certain circumstances, to go to
other European Economic Area countries or Switzerland for
treatment which would be available to you through your
NHS commissioner.”

(Section 2a of the NHS Constitution)

Source of the right
European Community law, in particular:

e Article 56 of the Treaty Establishing the European Community;

e Under EC Regulation 1408/71 (from May 2010 EC Regulation
883/2004); and

e European Court of Justice case law.

It should be noted that the European Commission has published a
proposal for a Directive of the European Parliament and of the Council
on the application of patients’ rights in cross-border healthcare
(COM(2008) 414 final).

This is currently being negotiated in Brussels and therefore has no
legal force.
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“You have the right not to be unlawfully discriminated against
in the provision of NHS services including on grounds of
gender, race, religion or belief, sexual orientation, disability
(including learning disability or mental iliness) or age.” '
(Section 2a of the NHS Constitution)

Source of the right

Legislation on discrimination makes it unlawful for a person providing
services to discriminate on various grounds (subject to certain exceptions),
in particular:

e discrimination on grounds of race — section 20 of the Race Relations
Act 1976;

e discrimination on grounds of religion or belief — section 46 of the
Equality Act 2006;

e discrimination on grounds of gender — section 29 of the Sex
Discrimination Act 1975;

e discrimination on grounds of disability — section 19 of the Disability
Discrimination Act 1995; and

e discrimination on grounds of sexual orientation — regulation 4 of the
Equality Act (Sexual Orientation) Regulations 2007.

In addition, where your human rights are engaged (e.g. Article 2 of the
European Convention on Human Rights (ECHR) (right to life)),
discrimination may be contrary to Article 14 of the ECHR.

Individual health professionals are also governed by the standards
set under the professional regulatory regime that applies to their
profession.

Subject to Parliament, the Equality Bill will update existing
discrimination legislation, and will prohibit unjustifiable age
discrimination.

1 The Government intends to use the Equality Bill to make unjustifiable age discrimination
against adults unlawful in the provision of services and exercise of public functions.
Subject to Parliamentary approval, this right not to be discriminated against will extend
to age when the relevant provisions are brought into force for the health sector.
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“You have the right to access services within maximum
waiting times, or for the NHS to take all reasonable steps to
offer you a range of suitable alternative providers if this is not
possible. The waiting times are described in the Handbook to
the NHS Constitution.”

(Section 2a of the Constitution)

Source of the right

Directions given by the Secretary of State to primary care trusts and
strategic health authorities on maximum waiting times. The Directions
are made under section 8 of the NHS Act 2006 and primary care trusts
and strategic health authorities have a legal obligation to comply with
such Directions.

The Secretary of State may suspend the Directions in certain
circumstances or crises, such as an influenza pandemic.

There are two rights covering quality of care and
environment:

“You have the right to be treated with a professional
standard of care, by appropriately qualified and experienced
staff, in a properly approved or registered organisation that
meets required levels of safety and quality.” 2

(Section 2a of the NHS Constitution)

Source of the right

The law of negligence imposes a duty of care on providers of
healthcare. This is a duty to take reasonable care and skill in the
provision of treatment or other healthcare. For a health professional,
what constitutes ‘reasonable care and skill" will be determined by
reference to professional practice. In the case of an NHS body or private
organisation, it must take reasonable care to ensure a safe system of
healthcare — using appropriately qualified and experienced staff.

If a provider breaches the duty and as a result causes injury to a patient,
the patient is entitled to damages to compensate for the injury and
resulting financial loss.

2 Subject to Parliamentary approval, the new registration system will apply to NHS providers
from April 2010, and independent sector providers from Ocotober 2010.



Appendix: Quality of care and environment

117

Regulations under the NHS Act 2006 governing the provision of GP and
most other primary care services require practitioners to exercise
reasonable care and skill in the delivery of obligations under their contracts.

Individual health professionals are also governed by the standards set
under the professional regulatory regime that applies to their profession.

From 1 April 2010 in the case of NHS bodies and from 1 October 2010
for independent sector providers, health and adult social care providers
in England carrying out ‘regulated activity’ (as set out in regulations
made under the Health and Social Care Act 2008) will need to be
registered with the Care Quality Commission in order to provide care.
The Commission will provide independent assurance that registered
organisations — including NHS organisations — are providing care to the
essential levels of safety and quality that users are entitled to expect,
and can take independent enforcement action where providers are not
meeting their nationally set registration requirements. Before 1 April
2010, the quality of care provided as part of the NHS will be
independently monitored and assessed within a framework of quality
standards called Standards for Better Health.

Certain provisions of Part | of the Health and Social Care Act

2008 were commenced on 1 April 2009 so that infection control
requirements imposed on some NHS bodies in England are monitored
by the Care Quality Commission. Other healthcare providers that are
required to be registered under the Care Standards Act 2000 will need
to continue to register under the Care Standards Act until 1 October
2010 when the registration regime under the Health and Social Care
Act 2008 comes fully into force.



118

I Handbook to the NHS Constitution

“You have the right to expect NHS organisations to monitor,
and make efforts to improve, the quality of healthcare they
commission or provide.”

(Section 2a of the NHS Constitution)

Source of the right

The law of negligence imposes a duty of care on providers of
healthcare. This is a duty to take reasonable care and skill in the
provision of treatment or other healthcare. For a health professional,
what constitutes ‘reasonable care and skill" will be determined by
reference to professional practice. In the case of an NHS body or private
organisation, it must take reasonable care to ensure a safe system of
healthcare — using appropriately qualified and experienced staff.

Individual health professionals are also governed by the standards set
under the professional regulatory regime that applies to their
profession.

From 1 April 2010 in the case of NHS bodies and 1 October 2010 in
other cases, health and adult social care providers in England will need
to be registered with the Care Quality Commission in order to provide
care. The Commission will provide independent assurance that
registered organisations — including NHS organisations — are providing
care to the essential levels of safety and quality that users are entitled
to expect, and can take independent enforcement action where
providers are not meeting their nationally set registration requirements.

From April 2010, primary care trusts have a duty to make arrangements
to secure continuous improvement in the quality of the healthcare
provided by or for them (section 23A of the NHS Act 2006). This
replaces the previous duty on NHS bodies to monitor and improve

the quality of healthcare (section 45 of the Health and Social Care
(Community Health and Standards) Act 2003).

Regulations under the NHS Act 2006 governing the provision of GP
and most other primary care services require providers to have clinical
governance arrangements and quality assurance systems.
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There are three rights covering nationally approved
treatments, drugs and programmes:

“You have the right to drugs and treatments that have been
recommended by NICE? for use in the NHS, if your doctor
says they are clinically appropriate for you.”

(Section 2a of the NHS Constitution)

Source of the right

Directions given by the Secretary of State to primary care trusts on the
funding of guidance in National Institute for Health and Clinical
Excellence (NICE) technology appraisals. The directions are made under
section 8 of the NHS Act 2006 and primary care trusts have a legal
obligation to comply with such Directions.

The Directions require primary care trusts to apply funding so as to
ensure that a treatment covered by an appraisal is normally available
within three months after the date of publication of the appraisal.

The Secretary of State may, by further Directions under section 8 of the
NHS Act 2006, exempt particular appraisals from this right, or extend
the period that trusts have to provide funding.

“You have the right to expect local decisions on funding of
other drugs and treatments to be made rationally following a
proper consideration of the evidence. If the local NHS decides
not to fund a drug or treatment you and your doctor feel
would be right for you, they will explain that decision to you.”
(Section 2a of the NHS Constitution)

Source of the right
Administrative law requires that primary care trusts’ decisions are
rational, procedurally fair and within their powers.

3 NICE (the National Institute for Health and Clinical Excellence) is an independent NHS
organisation producing guidance on drugs and treatments. ‘Recommended’ means
recommended by a NICE technology appraisal. Primary care trusts are normally obliged
to fund NICE technology appraisals from a date no later than three months from the
publication of the appraisal.
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In addition, decisions by the courts have made it clear that, although a
primary care trust can have a policy not to fund a particular treatment
(unless recommended by a NICE technology appraisal), it cannot have a
blanket policy; i.e. it must consider exceptional individual cases where
funding should be provided.

In addition, the Secretary of State has given further Directions to
primary care trusts under section 8 of the NHS Act 2006 concerning
arrangements for making such decisions. The Directions came into
force on 1 April 20009.

“You have the right to receive the vaccinations that the Joint
Committee on Vaccination and Immunisation recommends
that you should receive under an NHS-provided national
immunisation programme.”

(Section 2a of the NHS Constitution)

Source of the right

Regulations place a duty on the Secretary of State to accept and make
the necessary arrangements to implement JCVI recommendations, where
those recommendations meet certain conditions. This came into effect
on 1 April 20009.

The Secretary of State will be permitted reasonable time in which to
introduce the national immunisation programme. Implementing a
national campaign can be complicated to organise and the high-level
implementation stage can take up to two years or more following a
recommendation.

In addition, a duty will be placed on primary care trusts to make
arrangements to offer vaccination to those individuals who fall within
the JCVI recommendation.



Appendix: Respect, consent and confidentiality

121

There are five rights covering respect, consent and
confidentiality:

“You have the right to be treated with dignity and respect,
in accordance with your human rights.”
(Section 2a of the NHS Constitution)

Source of the right

The right to be treated with dignity and respect is derived from the rights
conferred by the European Convention on Human Rights (ECHR), as
given effect in UK law by the Human Rights Act 1998. The relevant
rights under the ECHR are the right to life (Article 2), the right not to be
subject to inhuman or degrading treatment (Article 3) and the right to
respect for private and family life (Article 8).

It is unlawful for a public body to act incompatibly with those ECHR
rights (section 6 of the Human Rights Act).

Individual health professionals are also governed by the standards set
under the professional regulatory regime that applies to their profession.

“You have the right to accept or refuse treatment that is
offered to you, and not to be given any physical examination
or treatment unless you have given valid consent. If you do
not have the capacity to do so, consent must be obtained
from a person legally able to act on your behalf, or the
treatment must be in your best interests.” *

(Section 2a of the NHS Constitution)

Source of the right

The law relating to battery and assault makes it generally unlawful for a
person to be given a physical examination or treatment unless they
have given valid consent.

Investigation or treatment without valid consent may constitute a
criminal offence or amount to battery.

4 If you are detained in hospital or on supervised community treatment under the Mental
Health Act 1983 different rules may apply to treatment for your mental disorder. These rules
will be explained to you at the time. They may mean that you can be given treatment for
your mental disorder even though you do not consent.



